Whatcom County
Water Supply Symposium
December 13, 2017

The Hirst Decision – Background Law
◦ RCW 90.44.050: Exempt wells not subject to the 4-part
new water right test (including “no impairment”)
◦ RCW 19.27.097: Local government building permit
review of “evidence of an adequate water supply.”
◦ RCW 90.03.345: Instream flow is an “appropriation” of
water, priority date is the date of rule adoption.
◦ Since the 1970s: Ecology has adopted local instream flow
rules and local governments have relied on those rules
to determine legal water availability.
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The Hirst Decision
◦ In addition to RCW 19.27.097, GMA includes water
resource planning requirements.
◦ Local governments have an independent duty under
the GMA to determine legal water supply, including
review of “exempt wells” for impairment of instream
flows.
◦ When making subdivision and building permit
decisions, local governments cannot rely on Ecology’s
regulations to determine legal water availability.

Reading Between the Lines
◦ Consistent with recent decisions (Swinomish,
Foster) holding that any impact to an instream
flow is unlawful impairment.
◦ Does not matter that instream flows are set at
levels that will not be met in many years.
◦ Court not concerned with who should review
“impairment,” only that if Ecology doesn’t do it,
local governments must.
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Questions Under Hirst
◦ Applies only to GMA jurisdictions?
◦ Applies only if there is an instream flow rule?
◦ If Hirst applies, when? Building permit decisions
vs. GMA Comp Plan update deadlines.
◦ Local “impairment” review? (ie, Pierce County)
◦ Does it apply in areas with newer (post-2001)
instream flow rules?

Federal Reserved Water Rights
◦ Stevens Treaties Article 2 – Reservation of Land
◦ “Winters” Doctrine water rights:
- On reservation water uses
- Fulfill purpose of reservation of land
- Uses may change over time
- Not subject to relinquishment
- Example: Lummi Groundwater Settlement

Federal Reserved Water Rights
◦ Stevens Treaties Article 5 – The Fishing Clause:
“The right of taking fish at usual and accustomed
grounds and stations is further secured to said
Indians in common with all citizens of the
Territory.”
◦ Interpretation of the Fishing Clause is the basis
for the Boldt Decision, Boldt Phase II, and now
the “Culverts” case pending before U.S. Supreme
Court

Federal Reserved Water Rights
◦ Passenger Fishing Vessel (US Supreme Court)
Affirms Boldt Decision 50/50 allocation principle,
and “moderate living” doctrine:
“ . . . Indian treaty rights to a natural resource that
once was thoroughly and exclusively exploited by
the Indians secures so much as, but no more than,
is necessary to provide the Indians with a
livelihood -- that is to say, a moderate living.”

Federal Reserved Water Rights
Boldt Phase II (Orrick Decision)
A “right under the fishing clauses of the Stevens Treaties to
not have the fishery habitat degraded . . . so that the
moderate living standard . . . cannot be met.”
“It is necessary to recognize an implied environmental right
in order to fulfill the purposes of the fishing clause.”
“The most fundamental prerequisite to exercising the right
to take fish is the existence of fish to be taken . . .
[including] an adequate supply of good-quality water”

Federal Reserved Water Rights
Boldt Phase II – VACATED as to habitat
Ultimately, 9th Circuit vacated rulings on the existence and
extent of treaty-based habitat protections:
“ . . . the measure of the State's obligation will depend for
its precise legal formulation on all of the facts presented by
a particular dispute. The trial court is instructed to vacate
its judgment with reference to the environmental aspect of
the case.”

The Culverts Case – A Particular Dispute
“ . . . the right of taking fish, secured to the
Tribes in the Stevens Treaties, imposes a
duty upon [the State] to refrain from
building or operating culverts under Statemaintained roads that hinder fish passage
and thereby diminish the number of fish
that would otherwise be available for
harvest.”

The Culverts Case (Just Add Water)
“ . . . the right of taking fish, secured to the
Tribes in the Stevens Treaties, imposes a
duty upon [the State] to refrain from
authorizing uses of water that hinder fish
passage and thereby diminish the number
of fish that would otherwise be available for
harvest.”

The Culverts Case
State of Washington Appeal to US Supreme Court:

“The ruling thus creates an illdefined ‘environmental servitude’
across the entire Pacific
Northwest, intruding deeply into
States’ fiscal and policy decisions.”

The Culverts Case
Tribal Response Brief to US Supreme Court:

- The Culverts case is the exact type of specific,
particularized dispute the 9th Circuit envisioned in
1985 as appropriate in vacating the
“environmental servitude”
- “The State’s duty . . . does not arise from a broad
environmental servitude . . . Instead, it is a
narrow and specific treaty-based duty . . . “
(District Court Opinion)

Conclusion
- Hirst: Continued legislative action in 2018 on
clarifying GMA and permitting duties of local
governments; could be more litigation with or
without legislation; potential for significant
investments for instream flows.
- Culverts: Supreme Court conference in January.
If case accepted, argument during 2018. A case
of broad or narrow impact?

